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. In the High Court of Judicature at Patna.
( Civil Writ Jurisdiction )
CoWeJ-CeNoo _____ of 2013.
Suresh Migtri and otharsesesivocscee Petitioners
Versus
- Thé State of Bihar and otherseseoves Regpondents.
-3 SYNOPGIg s~
1999 Plaintiff filed T.3.N0.98 of 1993 for declaration
0f Title of the plaintiff over the suit land and
al for declaration that R.S.entry of the same in
the name of State of Bihar is mull and void.
- Defendant appeared and filed thelr Written Statement

ral sing the question of maintainability of the suit.

R xRk XA
30.11.2007 Suit was dismigsed vice Judgement and decree dated

30.11.2007.
T.A.&j.:z/oa Plaintiffsappellant filed T.A.N.2/08 against Judge-

ment and decree dated 30.11.2007.




22.12.2010

1’7 -5 02011

(1i)

appellant filed an apPlication dated 22.12.2010

Under Order 41 fule 27 of the Code of Civil Procedurs.
Petitioner filed their rejoinder.

Petitioner filed their rejoinder.

Learned lLower Anpellate Court be allowed the retition
Under Order 41 Rule 27 of the Code of “ivil Procedure.
Hence instant wrlit petition.
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In the High Court of Judicature at Patna.

( Civil WwWrit Jurisdiction )

CeWeJ-CeNo, of 2013.

In the matter of an
application under Article
227 of the Congtitution of
India.
and

In the matter of &~

Suresh Mistrl Wife of Late Bhurbeshwari Mistri

Sonu Mistri Son of Suresh Mistri.

Ram Bilagh Migtri.

Laxman Migtri.

Satrughan Migtri.

All are sons of Nago Mistri.

Bijal Mistri. S01) § B Misheyy

3895 5833348




7.

8.

2.

el

K vt . ‘ . )
Pappupfiistrl. son of Bh vk M1 EB 3

@pﬁ’i"“"’m“wmi
Maj.nu Mistri n of Bhikhax Mistry.
All resident of Village-Maura Purani, Police Station
Chousga, District-Madhepura.

+.sss+ Petitioners

Versus

The State of Bihar through Collector,M adhepura
Niraj Yadav Son of Late Ram Charitra Y adav.
Regident of Village-Puraini, Police Station-Puraini,
District-Mad‘hepura-
Smt. Nutan Devi Wife of Arun Yadav Regident of
Village-Phulout, Police S¢ation-Chousa, Pistrict-
Madhepura;
smt.Pinkl Yadav Wife of Raj Kighore Yadav, resident
of Village-Barikhol, Police Station- C'fDUsé;ai strict-
Madhepura-_

veses Appell ants/Respondents-




The Hor! ble Mg.Justide Rekha M.Doshit,
the Chief Justice of the High Court of
Judicature at Patna and her “ompanion

Jugtices of the sald Horf ble Court.

The humble petition on
behal f of the aovenagned
petitioners:

Mo st Regpectfully Sheweth -

1. That this spplication is belng filed

for issuance of writ inthe nature of certiorari for
quashing the order dated 16.2.2013 passed by Additional
District Judge, Ad&-hoc Fo.Il in T.A.N0.02 of 208by which
he has allowed the petition dated 22.12.2010 filed by
the zppellant/Respondent Under Order 41 Rule 27 of the
Code of Civil Procedure and for other relief/reliefs for

which petitioners deemed entitled tO.

A true/type copy of the order




dated 16.02.2013 is annexed
herewith and marked as

amexure-' I' to this petition

2. That following substantial question of law
has been involved in this case for kind congl deration of

thi e Hor! ble Courts

(1) Whether the impucned order is vitiated
for ron zpPplication of Judicial mind ?

(11) Whether the learned Court below has falled
to congider that

(£13) Whether the Lower appellate has failed
onsider the scope and ampit of Order 41
Rule 27 of the Code of Civil Procedure ?

(1) Whether the lLower appellate court has
failed to consider that appel lant hras ot
di sclo sed that under what circumstances he

has ot filed the said document in the court

below ?




(v)

(vi)

(vii)

3.

-

Whether the impucgned order is bad 1in

law and facts both ?

Whether the order passed by “ourt below is
premature and law settled by apex Court is
that it can be cmnsidered only at the time of

hearing of appeal ?

Whether Register D ig a public document, a
copy 0 f which could be tsken at trisl stace rb
filed of he congidered it to be relevant.The
Respondent can not take advantage of hisg ouwn

wrong ?

That the petitioner is cltizen of India

and resides within the territorial Jurisdiction of this

Hor! ple Court.

4.

That the plainti ff/Appellant filed T.S.No.

98 of 1999 for declaration of title of the plaintiff over

the suit land and also for declaration that R.S.entry
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of the same in the name 0f State of Bihar is null

and void. A prayer for recovery of possession has also
been made against defendant 2nd Set with respect to

Schedule-11 land.

5. That according o plaintiff suit land

was oricinally belonged to Raja Shiv Chandra B anarjee
and the game was recorded in C.S.Gai rmaj arua Malik and
gibsequently it become in the Zarindari of Shri

Radhakant Mishra who gsettled the same o Ragmnandan

Pragad Mandal through Salemi on 27.2.1933. Further

1+ has been pleaded that plainti ff cot title and

po ssession over the same and he was paying rent o

Ew landlord and retdrn was cubmi tted by Ex landlord

in favour of Raghunandan Frasad Mandal, the father of

plaintiff. It hag further been pleaded that C.s.Flot
No.835 was Parti over which he was growing vegeteble

pefore his dispossession by defendant 2nd Set.
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6. That it is further case of Plaintiff
{e that during Revisional survey operetion the guit land
has been wrongly recorded in the name of State of Bihar
as Anabad Bihar Sarkar and defendant 2nd set has endroa
- ched 12 decimal of land of Plot No.1l1ll7 and has made
Phoos house. It hag further been stated that he has
requested to remove the structure but defendant 2nd
party evaded the seame. Plaintiff also requested to State
of Bihar to execute Bajidava in respect of the suit land
in favour of Plaintiff. It has als been Pleaded that

Zamabandl with respect ¥ the suit land is running in

the nane of plaintiff. Since defendant 2nd party finally
on 6.2.1999 refuse W remove the structure from the

suit land, hence instant sui+ has been filed.

7. ' That after summon defendant ¥o.4,5 and 6

appeared and filed their written statement in which

they have raised the question of maintainapility of the

suit itself on various grounds. It has been gtated the




plainti £f has no concern with Schedule-11 land,
Defendant 2nd party has cot his residential house
over the gsame since more than 60 years having several
pucca and other houses thereon. It has been further
pleaded that Schedule-1I property is exclusively
belongs to the defendant and the documents filed by
plaintiff in respect of the same is forge and fabri-
Cated. dcuments. It ig alsgo the case of defendant 1s
that suit land belongs to State of Bihar over which
Defendant 2nd party has cot adverse possession to the
'knowledge of State of Bihar and al= the plainti £ff and

t e ertire persons living in the vicinity.

8 e That after completionof pleading i ssues
were found and evidence were lead by voth the parties
ard both parties were argued the case at length. Finally

suit was dismissed vide Judgement and decree dated

30-11-2007 -

9. That being aggrieved and di sgsatigfied



with the Judgement and decree dated 30.11.2007
plaintiff filed T.A.No.2 of 2008 in the Court of

Di strict Judge,Madhepura which is still pending for
its final 4l sposal.

10. That during pendency of the sppeal
plaintiff/Appellant filed an spplication dated 22.12.
2010 Under Order 41 Rule 27 of the Code of Civil Pro-
cedure with a praver to tszke the certified copy of
Reqi ster-D of the Ewx landlord of Bargzon Estate as an

additional evidence.

A true copy Oof petition
dated 22.12.2010 is annexed
herewith and marked as
annexure-' 22 to this appli

-cation.

11. That thepetitioner has filed its

rejoinder to the said petition on 17.5.2011 ralsing
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quegtion of malntainability of the some on the
around that plainti £ff was fully aware about the
Regi ster-® if any but he krowingly and deliberately

dAid mt filed the sane.

A true copy of Rejoinder
dated 17.5.2011 ig annexet
herewith and marked as
Annexure~' ¥ +to this

aoplication.

12. That it is significant to mention
here that from perusal of the petition dated 22.12.

2010 it will be evident that zppellant has mot stated

any thing that why he has mot filed salid d@cument in
the Court below and when he cane tc krow about the

sald document for the first time .

13. That Order 41 Rule 27 (1(aa) specifi-
cally says that “the party seeking to produce

additional evidence, establishes that motwi thstanding
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the exercise of due deligences guch evidence was rot

within his kmowledge or could not, after the exercl se
of due deligence, be produ.ce by him at the time when

the decree aPpealed acainst was passed," or.

14. That it is also important to mention
here that under Order 41 Rule 27(2) Auty has been
cast upon the appellate Court that “When ever addl-
tional eyidence is allowed +t0 be produced by ope-

1late Court, the “ourt sghall record the reason for

ite admission®.

15. That the learned Court below without
considering the facts and circumstances of the case
and without even following the spec'ific peovision of
law allowed the petition dated 22.12.2010 and ot

exibited the document without assign any reagone.

16. That while allowing @pplicaticn dated
22.12.201C learned Court below in concluding paracraphn

has stated that Amendment is of formal nature.It will
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mt affect the trial and Judgement in the appeale.
Contrary to that fact that application has been filed
for tsking the alleged document as an addltional

evidence.

17. That instead of allowing the said
petition dated 22.12.2010 learmed “ourt below ought
to have passed the order that petition Under Order_
41 Rule 27 will be congider at the time of final
hearing. Infact sppellants by way of filing frivolous

application wants to linger the apbpreal.

18. That tre petitioner left with mo other
alternative efficaciousg remedy than to move before

thi s Hon' ble Oourt.

19. That the petitioner hag mt moved before

this Hon' ble urt earlier for the aforesaid relief.

It is, th refore, prayed that
your Lordships may graciously be

pleased to issue Rule NISI calling
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upon the Respondents show cause that
why the relief as claimed in Paragraph
No.l of the writ petition will ot ber
allowed at admission stage itself and
calgse shown if any make the rule ssolue

and/Or
Be pleagsed to pass such other order/
orders as your Lordships may deem fit
and proper in the facts and circumstance;
of the case.

And

Tt ig further prayed that during
pendency of this application operation
of the impugned order may kindly bhe
stayed.

and fof thie, the petitioners shall ever praye.
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AFFIDAVIT.

1, suresh Misgtri, aged &out 50 years, Son of Late

Bhurbeshwari Mistri, resident of Village-Maiz= Puraini

P01ice Station-ChousaPDistrict-tadhepura, do hereby

o lemnly affirm and state as followsi-

1. That I an Petitioner Mo.l in this case and as such am

well acquainted with the facts and circumstances of the

casge.

2. That the contents of this petition have been read over

and explained to me in Hindi which I have fully understood

the same and the statements of facts made in Paragraphios.
.o, L,/ )] are true to my knowledge and

tho se made in Paragraph Nos. M /o,

are based upon info mations.derived from the records of

the cage which I believe to be true and the rest are by

way of submisgsgions to +hi s Hor! ble Court.

3. That the Annexurss are true/photostat coplies of thel r

respective originalse
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In ¢he Court of Adhoe Ro.11,Madhepuras
Ted.No 02,2008
Neeraj] Yadav and others.
Vs5
State of Bihar ard others.
16.02.13 Attendance has been filed on
behalf of both partics. Heard on the
petition at.22.12.10 filed on pehalf of
0 € appellants U/0 41 Tule 27 of the
C.P.C.and the rejoinder petition
dated 17.05.11 filed en behalf of
the Regpondents.
It ig submitted on behalf
e f the aPpellants that the previous ex land
lord was Shes Chandra Banarji in whoge
Dame C.S.Khatiyan started of acting of big
v gnindari under whem there were arother
) ex- landlord.That accepting settlement
by Shobha Kant Jha ex- land Lord vesting
return for an area ©f 16 Kgtha and 1 dmr
in the name of Ragghunandsn Mandal,who died
leaving behind gon Ram Charitra Yadav; who se
son is appellant.The spPellant has obtained
the C.c. 0f the Regigter.D,which with show
the capac. ty of ex-1land lord as well as their
status.Earlier thig evidence was rot known
to the ebPellants hence the same ocould not be
Produced during the trial of T.3.No.98/°9 in
the lower Court.The appellant has obtained
_ copy of RegisterD of the ex landlord on
. 15 .04.2009.This document is most essential
0 be taken as sdditional evidence.
It is submitted on behalfof
the LA.Lawyer of the Regpondent that the petition
 d€.22.12.1° has ot ™ merit wd the game is
fie t© be rejected.

Continued -







Contimed
16.62.13

Tede O

Heard and peruged the
record. Ammendment is of formal in

nature. It will ot affect the trial
and Judgement in the sgppeal. For the
end of justice the petitien dated 22.12.10.
filed on hehalf of appellant is allowed.
The Cortified copPy of register-l filed
on behalf of qapellint is marked as
Ext.l. Put up on 23.Y2.13 for
argument.
(Dictated)
S4/- Illegibdle
ADJe.
Adhoe-II-
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*'T.A.No.2/2008
L
Neerqg Yadav & others - - - - - Appellants.
(N
/ Versus
/ State of Bihar & others -~ - ~ - -~ Respondants.

The humble petition on behalf of
appellants U/O 41 rule 27 of %the

C.P.Ce for taking addition'-}l evidence

most rxespectfully;

Sheweth:~

©

1

%;>/1) That, thls appeal has been preferred agalnst

vob

§<' the judgement and decree passed by learned Civil Judge

S

Junior Division,No,1,Madhipura in 98/1999,
¥
2) ‘That, the appellant who was plaintiff in lower

court had claimed the suit land by vixtue of Pawanqi

T

. GOVT. OF Bil, . of Ex“la“dl"rd Shobha Kant Jha,and%furhher that
‘ AR UG  SaMPouty

REGETRATION, EXCISE _ ‘

3'“mmﬁga500£innﬁ$ﬁﬁz : : ﬁh\

. COURT




LE f, ﬂi’%£4? o ?
the previous ex- landl&ﬁi wa xSha;théhdra Bﬁnﬁril

{%gnp e

in whose name C.S.Khatian [ ¥mﬂ‘-jéﬁpig/Jamin“

dari under whom there were another ex-landlerd,

3) That, accepting the settlement by Shobha Kant
Jha ex.landlord , vesting Return for an area of 16K.
1 dhur in the name of Raghunandan Mandal who &iEd

leaving behind son Ram Charitra vadav whose son 1is

Appellant.

4) That, the learned lower court made doubt in

the Integrity capacity and status of Shobha Kant Jha

as well as on oiher grounds dismissed the suit.
5) That, after passing of judgement after due
endeavior the appellant has obtained thé certified
cepy of the Register-D which will show the capacity

0f ex-lad@lord as well their status,

6) That, this evidence was not known to appellant

earlier hence the same could not be produced during

trial of T.5,98/99

7) That,the appellant has obtained the certified

copy of Register-D of the ex-landlord on 15.4, 2009,




N /9

8) That, the sald document is most essential to
be taken as additional evigénce for the just
adjudication and settle the real controversy in
Lssue,

It 1s,therefore,praped that your

_honour would be gracliously pleased

to take the certified copy of Registe:

D of‘the ex-lgndloxrd of Bérgaon estat:
thch is annexed with this petition
With_aA;ist of documamts for the ends
ofrjust;ce-

Appellant
/T >11eg

Lthrqug?

,
W

Advocate.

Verification;

I, the appellant do hgreby solemnly affirm and
declare that the contents of above parassx are
true to tﬁe best of-my personal knowl edge and

belisf.Verified and s igned here at civil court,

Madhipura, 249.17.2010 — ] g

Deponen t.

Y3

1 A e i R R



T.A.No. 2/2008

Neeraj Yadav & others - - = w- - Appellants,
Versus
State of Bihar & others - - - - - _ Respoendants.

Affidavit,

—

I, No-e e W aged &boutrc_g_yjrs,
. Yodow ~

s/owe?;p-vhunof village pPu-asnd

P.S.Pb.oxm«‘ Dist.MadﬁEE;;a, do hereby

solemnly affirm and declare as follows:~

1. That, the I am one of the appellant in this suilt

and well gcquinted with the facts of the case.

2. That, the contents of the attached petition are

true to the best of my personal knowledge and beltef,

3. That, the contents of the affidavit ame true

to the best of my knowledge and belief.

i Zz /5( 5 B Deponenty”

N fGHT'-ETC.’T—.Tw‘-- """' ’/ M W -)7,/{7
efai i = *"‘Tf‘*a?ﬁ“@

T H‘afa
““;Q_W ‘gm e Identified b
l\'!'i '

_me,
VI AL nmégsz »hvviyxfh ////iLﬂbJr

G- N vy q£dvocate/
SEPEPeS %o Be ¥ 1rve Gu gwj)‘)’fm

e bk

Qomcnriag Qo o mpin T3 dan s w2
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Anonexure-* 3

In the Courtof Fast Track No.Vth, Madhepura.
Title Appeal MNo.02/2008
Deeraj Kumar and otherseecscssesssscsss. Appellants
Versus
State of Bihar and otherssescsceescescss Regpondents. -
The humble rejoinder petition
on behalf of Respondents 2nd Party
Most Respectfully Sheweth :-
1. That, the petition dated 22.12.2010 filed
Us0 XXXXI Rule 27 of “.P.C.for taking additional Evidence
on behalf of Plaintiff is unwarranted and uncalled for
and the same is fit to be rejected.
2. That, in the Title Juit ¥o.98/99 plaintiff
Appellant have filed the gsuit for declaration of title-
of the plaintiff over the guit land and alw for a deé—
laration that R.S.Khatiyan entry recrded in name of
State c:;f Bihar is mull =nd vwoid and alg soﬁght relief
for recovery of possession against the deféndant 2nd

party over Schedule-II land.
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3. That, the mppellant in the lzarned

lower Court claimed that his ancestor took the lang

by way of Parmangi from Ew land Lord under the Janindari
of Raja Shivchandra Banarfi but the return filed by the
Plainti ff/appellant was not by the State of Raja Shiw-
Chandra Banarji. The certified copy of two cases revalu-
ation return wag filed on behalf of the plainti ff/
Appellant which wes issued by one Radha Kant Jha and

ano ther Radha Kant Mandal and never filed any petiticn -in
the learned lower ‘curt %o given evidence in support of
his claim and contention with regard to the alleged copy
of RegimterD.

4. That, plaintiff has cot full kmowledge with
regard to Register-D if any but he kmowingly and deli-
berately evaded to file the same in the learned lower
Court.

5. Tbat it is settle princinle of law that in
the sState of Appeal learned &ppellate Court may took

Additional evidence but the gcope ig limited and the
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Petitlon of appellant i 5 not within such limited
scepe.

6. That, the plaintif /appellant in spilte
of maklng arqument want +o prolong the apveal by one |
way Oor the other.

7. That, petition dated 22.12.2010 hag wt

o merit and the game is fit to be rejected.

It 1s, therefore, prayed that __
your Homour may be graciously
Pleased to reject the petition
dated 22.12.201" filed on behalf
Oof the mppellant and for thig

petitioner shall ever pray.

Petitioner.

Through

Advocate.
17.5.2011.
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VERIFI CATION.

I, Suregh Mightri 5/0 Late Bhumneshwari Migtri

Respondent 2nd Party No.s2 go hereby eolemnly affim
and declare that the contents of above parasg have been
read over and explained to me in Hindi are true and

. @rrect to the best of my personal kmowledge and belief.

Deponent.

Advocate
17 .5 .2011
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